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Muldoon v. Rickey is a case recently deci- 
ded by the Supreme Court of Pennsylvania, 
in which an attempt was made to recover 
damages for the malicious prosecution of an 
action of ejectment. The plaintiff averred 
ownership of the property, and that the action 
was maliciously instituted and prosecuted, 
and averred special damage arising from the 
fact that he was hindered and prevented from 
using the property to borrow money to meet 


obligations, incurred with the expectation of. 


so doing, but did not allege any interference 
with his person or property. But the court 
held that there could be no recovery for such 
injury, saying: ‘‘The action of ejectment 
temporarily clouds the title to the property in 
controversy, and so may, for the time, pre- 
vent a sale of, or mortgage uponit. But a 
damage of this kind is not more direct than 
that resulting from the expenses, loss of 
time, and often loss of credit, arising from 
the ordinary forms of legal controversy. All 
are troublesome, expensive, and often ruin- 
ous, and if for such damage the action of 
case could be maintained, there would be no 
end of litigation, for the conclusion of one 
suit would be but the beginning of another. 
It has, therefore, been wisely determined, 
that for the prosecution of a civil suit, how- 
ever unfounded, where there has been no in- 
terference with either the person or property 
of the defendant, no action will lie. In Potts 
v. Imlay, 1 Southard, 330, Chief Justice 
Kirkpatrick alleged that the books, for four 
hundred years back, had been searched to 
find an instance where an action on the case 
for the malicious prosecution of a civil suit, 
like the one then trying, had been successful- 
ly maintained, and that it was conceded by 
the counsel for the plaintiff, that no such case 
had been found. He also, in this connection, 
cites with approval the case of Parker v. 
Langley, Gilbert’s Cases, 161, wherein it was 
said: ‘An action on the case has not yet 
succeeded, but only where the plaintiff in the 
first suit made the course of the court, re- 
quiring special bail, a pretense for detaining 
another in prison, and where the malice was 
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so specially charged, that it appeared that 
the end of the arrest was not the expectation 
of benefit to himself by a recovery, but a de- 
sign of imprisoning the other.’ And in the 
case of Woodmansie v. Logan, 1 Pennington 
(N. J.), 67, the same learned judge express- 
es a doubt whether actions for malicious pros- 
ecutions in civil cases will lie at all. Our 
own cases, whilst they do not carry the doc- 
trine stated quite as far as those cited, do, 
nevertheless, confine actions of this kind to 
very narrow limits. Thus it was held in Kra- 
mer v. Stock, 10 Watts, 115, that to sustain 
an action on the case for malicious prosecu- 
tion, it was necessary that the party should 
have committed an illegal act, from which 
positive ‘or implied damage ensued; but that 
to bring an action, though there was no 
good ground for it, was not such an 
illegal act. On the other hand, where one 
abuses legal process, as by maliciously hold- 
ing one to bail, or wantonly levies an execu- 
tion for a larger sum than is due, or after the 
payment of the debt, an action will lie against 
him; ‘for these are illegal acts, and damage 
is thereby sustained.’ Again, Mr. Justice 
Sharswood, in the case of Mayer v. Walter, 
1 P. F. S. 583, has, without qualification, 
declared, that a mere suit, however malicious 
or unfounded, cannot be made the ground of 
an action for damages. ‘If,’ says the learn- 
ed justice, ‘the person be not arrested, or 
his property seizxd, it is unimportant how 
futile and unfounded the action may be, as 
the plaintiff, in con ideration of law, is pun- 
ished by the payment of costs.’ Then again, 
we have the case of Eberly v. Rupp, 9 Nor. 
259, the very latest expression of this court 
upon the subject in hand, and a case much 
stronger in its facts than the one under con- 
sideration, for there the action was for the 
recovery of damages resulting from the ser- 
vice of a writ of estrepement. But it was held 
that the action could not be maintained, in- 
asmuch as the writ, being purely preventive, 
neither arrested the person of the defendant 
nor seized his goods. It will also appear, 
upon an examination of the opinion in that 
case, that the point now under discussion is 
there met and disposed of. In opposition to 
this array of authorities, the counsel for the 
defendant in error has produced nothing that 
can have weight with this court. We have 
examined his citations of Pennsylvania cases, 
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but find none of them in point. ‘They are all 
founded upon illegal arrests of the persons of 
the plaintiffs, or the unlawful seizure of their 
goods; they are, therefore, not at all like the 
case under discussion, in which damages are 
sought to be recovered which arise only from 
the failure to successfully prosecute a suit in 
a court of common law. It is true, Muldoon’s 
ejectments were almost without the pretence 
of foundation; nevertheless, he found a re- 
spectable lawyer to issue the writs for him, 
and so it happens continually, suits are 
brought, and defenses are made to suits, 
which are found, in the end, to be utterly 
abortive ; but, in all cases, the winning party 
has his costs, and these are legally supposed 
to be his sufficient compensation, and his ad- 
versary’s sufficient punishment. The old rule 
of amercement for the false claim or defense 
of a party plaintiff or defendant has long fal- 
len into disuse, and to revive it in the shape 
of an action on the case would, to say the 
least of it, result in no good.’’ 

In regard to this last remark of the court it 
would certainly seem to be a substantial defect 
in the law that such a wrong should be with- 
out a remedy. This state of affairs calls either 
for a revival of the rule or amercement or 
the establishment of a statutory remedy. 








UNINCORPORATED ASSOCIATIONS. 





With regard to the nature of voluntary un- 
incorporated associations, there has been 
much controversy in the courts. This has 
sometimes been thought to arise from the two- 
fold character in which they may be consid- 
ered. First, in their relation to their own 
members; secondly, in their position with re- 
gard to the outside world. We find it laid 
down that the true principle is, and that upon 
this view the apparent discordance in the cases 
may be nearly reconciled, that the law allows 
associates to imitate the organization and 
methods of corporations so far as their rights 
among themselves are concerned, and will en- 
force their articles of agreement (nothing ille- 
gal or unvonscientious appearing) as between 
the parties to them. But the public and cred- 
itors have a right to invoke the application of 
the law of partnership to the dealings of any 





trading association, unless such association 
has the shield of incorporation. ! 

Thus, if the controversy is between mem- 
bers of the association, and relates to such 
subjects as mode of acquiring membership, 
tenure of the property, division of profits, 
transfer of shares, voting, expulsion, dissolu- 
tion, or the like, the courts may deal with the 
association hy analogy to the law of corpora- 
tions, so far as the compact between the mem- 
bers contemplates. But if the question is 
between the association or its members and 
third parties, and relates to such points as in 
what name the association may sue, whether 
members are immediately liable to the credit- 
ors for debts, etc., a mere compact of asso- 
ciation can not vary the right of strangers to 
it, but the association must submit to the 
general rules of law applicable to the ques- 
tions raised. ? 

Yet it has been recently ruled that a Ma- 
sonic Lodge is neither a corporation nor a 
partnership, but a mere agency like a club. # 
This view corresponds with the English dis- 
tinction as to societies not organized for 
profit, but designed merely for the accommo- 
dation of their members ; such as clubs, which 
are there regarded as having the general char- 
acter of agencies.* Perhaps the border line be- 
tween partnership and corporations is most 
completely covered by joint-stock companies, 
which are quasi partnerships ;> though sume- 
times statutes confer upon them certain of the 
peculiarities and privileges of corporations.® 
The preponderating tendency, however, es- 
pecially in the modern decisions, is to regard 
voluntary unincorporated associations as part- 
nerships, whether pure or peculiar. Hence,the 
association can not sue in its society name 


11 Abb. Dig. Corp. 47. Concerning the extent to 
which joint associations not incorporated are consid- 
ered in law as being merely partnerships, see Crow v. 
Jackson, 5 Hill, 478; Williams v. Bank of Miehigan, 
7 Wend. 542; Townsend v. Galwey, 19 Wend. 424; 
Wells v. Gates, 18 Barb. 554; Dennis v. Kennedy, 19 
Id. 517; Babb v. Reed, 5 Rawle. 161; Bullard v. Kin- 
ney, 10 Cal. 60; Atkins v. Hunt, 34 N. H. 205. Com- 
pare White v. Brownell, 3 Abb. Pr. 318; Common- 
wealth v. Green, 4 Whart. 531. 

2Ibid. Kut in regard to the extent to which volun- 
tary associations are regarded as resembling corpora- 
tions, see Livingston v. Lynch, 4 Johns. Ch. 573; 
Irvine v. Forbes, 11 Barb. 587; Commonwealth vy. 
Green, 4 Whart. 598; Cox v. Badfish, 35 Me. 302. 

8 Ash v. Guil, 97 Pa. St. 498, decided May 2, 1881, 

4 See Ewell’s Lindley on Partnership, 57. 

5 Ibid, 1083, 

6 Ang. & A. Corp., sec, B91, et seq. 
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‘like a corporation, but suit must be brought 
-on its behalf in the name of one or more of its 
members for the benefit of all;? but the en- 
tire list of members need not be set forth as 
parties plaintiff, for the strict rule that all 
persons materially interested must be perties 
is dispensed with where it is impracticable or 
“very inconvenient, as in case of a very numer- 
ous association in a joint concern. ® 

There has been much conflict as to the 
power of such unincorporated associations to 
take bequests and devises, irrespective of 
statute ;? but probably the weight of author- 
ity favors the validity of such donations, 
whether they take effect directly or indirectly, 
provided the benefiviaries be so described as 
to be capable of identification. 1° 

The agreement which the members of a 
~voluntary association have made upon the 
subject of membership, and what shall be the 
terms on which it shall’be acquired, and the 
grounds and proceedings upon which it shall 
be terminated, must determine the rights of 
parties on that subject. A court of justice 
must recognize and enforce these provisions 
-of the compact. It can not substitute another 
-contract for the one which the parties have 
made.!! With regard to the proof of mem- 
‘bership, it has been held not suflicient to 
prove a party to be a partner in a mining as- 
sociation, that the following elements appear- 
ed: the appropriation of shares to him at his 
request, the payment of installments on those 


7 Goman v. Russell, 14 Cal. 531; Dennis v. Kennedy, 
19 Barb. 517; Wood v. Draper, 24 Barb. 187; Beekman 
Fire Ins. Co. v. M. E. Church, 29 Barb. 658. Compare 
Phipps v. Jones, 20 Pa. St. 160; Habicht v. Pember- 
ton, 4 Sandf. 657; Niven v. Spickerman, 12 Johns. 401. 

8 Cockburn v. Thomson, 16 Ves. 321; Story Eq. Pl., 
sec. 185. , 

9 Opposed to such capacity may be cited Goesle v. 
Bimeler, 5 McLean, 223; Baptist Association v. Hart, 
4 Wheat. 1; Owens v. Missionary Society, 14 N. Y. 
880; Green v. Allen, 5 Humph. 170. 

10 See decisions in Maine: Preachers’ Aid Society 
v. Rich, 45 Me. 552; Swasey v. American Bible Socie- 
ty, 57 Me. 523. Vermont: Stone v. Griffin, 3 Vt. 400; 
Burr v. Smith, 7 Vt. 276; Smith v. Nelson, 18 Vt. 511. 
Massachusetts: Tucker v. Seaman’s Aid Soc., 7 Met. 
188; Peabody v. Methodist Soc., 5 Allen, 540; Hamb- 
lett v. Bennett, 6 Allen, 140. New Jersey: Cory 
University Soc. v, Beatty, 27 N. J. Eq. 570. Pennsyl- 
vania: Evangelical Association’s Appeal, 35 Pa. St. 
815; Zimmerman vy. Anders, 6 Watts. & S, 218; Pick- 
ering v. Shotwell, 10 Pa. St. 23. Kentucky: Cahill 
v. Bigger, 8 B. Mon, 211. South Carolina: Gibson v. 
McCall, 1 Rich. 174. Michigan: Est. Ticknor, 13 
Mich. 44; and New York: Wright v. M. E. Church, 
1 Hoffm. 202; McCartee vy. Orphan Asylum Soe., 9 
Cow. 487, 

ll White v. Brownell, 3 Abb. Pr, 218. 





shares, attendance at the counting-house of 
the association,!? and subsequent attendance 
at a general meeting of the shareholders. 1° 
Where there are shares of stock issued by the 
association, persons become members by orig- 
inally subscribing to the articles, and may 
bring suit as such, whether certificates of 
stock have been issued to them or not.!* But 
they acquire no interest if they never sub- 
scribed, although they might have acquired a 
share of stock by performing personal services 
as a substitute for a member.}5 

Inasmuch as, when the articles of associa- 
tion do not regulate the remedies of members 
as between themselves, the general law of 
partnership applies, an associate can not 
maintain assumpsit for goods sold and deliv- 
ered, against the association; neither can his 
assignee.1* The liabilities of members of vol- 
untary associations present many interesting 
features. Thus membership in an association 
is frequently of pecuniary value, as in the 
case of a stock exchange; but the right of a 
member to a seat therein is not such property 
as can be attached by creditors;!” and the 
proceeds of a sale of a seat of an insolvent 
member, it is held by the Supreme Court of 
the United States, should be applied to meet 
the claims of members to whom he was in- 
debted, in preference to those of outside 
creditors.‘* But an association for purposes 
of mutual benevolence among its members on- 
ly, is not an association for charitable uses; 
and if not incorporated, its members are re- 
garded in law as partners, in relation to third 
persons. Hence the property of the associa- 
tion must be appropriated to pay the debts of 
creditors who are not members, before it can 
be applied towards payment of the claims of 
its members. 1° 

In general, the members of an association 
organized for carrying on a business without 
being incorporated, are liable as partners to 


12 And there signing some deed, not produced at the 
trial. 

18 Dickinson v. Valpy, 10 Barn. & C. 128. The par- 
ty was not permitted to show his conduct at the 
meeting. 

14 Dennis v. Kennedy, 19 Barb. 517. See, also, Far- 
rar v. Walker, 3 Dill. 506, note. 

15 Cox vy. Badfish, 35 Me. 302. 

16 Bullard v. Kinney, 10 Cal. 60. 

7 Pancoast v. Houston, 5 W. N. C. 36. 

18 Hyde v. Woods, 94 U. 8. 523. As to seats in stock 
boards, see further, Dos Passos on Stock Brokers, 
86-97. 

19 Babb v. Reed, 5 Rawle. 151. 
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third parties, to the full extent of the indebt- 
edness of the association.?° 

In England this general rule was at one 
time held applicable to persons who unite 
thems lves for the purpose of obtaining in- 
corporation (so to speak) of a joint stock 
company ; “1 and it was considered that each 
individual, of such a preliminary association 
might be held liable as a partner, for all the 
services employed or engagements made, by 
those who carried forward the necessary steps 
to procure incorporation.2* But it has, by 
- later decisions, been settled that there arises 
between those who unite merely in proceed- 
ings for the formation of a projected company 
no relation of gencral partnership whatever, 
and no power to bind each other for expenses 
incurred in carrying forward the enterprise. 
Each binds himself only, by his own acts and 
declarations, unless he acts by virtue of some 
authority conferred by the deeds of assucia- 
tion. 

The directors and managing committee of 
such an intended company are, however, lia- 
ble for services rendered to the association, 
on their employment and credit; and so also 
are any other members of the association to 
whom employees are justified, by the terms 
of the association or by their own active 
agency in making making engagements in 
looking for compensation.** 

The members of an association are liable 
for goods furnished on the order of an agent 
of the association with their concurrence and 
approbation.2©> But a member of an associa- 
tion is not liable for rent of a room used by 
the society, if he joined after the contract of 
hiring was made; and the members of a 
dramatic club have been held not liable in 
the first instance for rent.?7 

Liability for ‘‘extras’’ at an association 


20 Well v. Gates, 18 Barb. 554; Culter v. Thomas, 
25 Vt. 73; And see Kausley v- Codd, 2C.&P. 408n. 

211 Abb. Dig. Corp. 52. 

22 Wood v. Duke of Argyle, 6 Mann. & G. 928; 
Stegenberger v. Can, 3 Id. 191; Upfil’s Cas., 2H. L. 
Cas. 674. 

% Bright v. Hutton, 3 H. L. Cas. 341. 

24 Bell vy. Francis, 2 C. & P. 66; Stipulations re- 
stricting the liability of shareholders of unincorpora- 
ted joint-stock companies are of no avail in their 
favor. Walburn v. Ingilby, 1 M. & K. 61; The law of 
the place of payment governs a bill of exchange issued 
by such acompany. Cutler v. Thomas, 25 Vt. 73. 

2% Ridgely v. Dobson, 3 Watts. & 8. 118. 

+6 Barry v. Nuckalls, 2 Humph. (Tenn.) 824. 

27 Flagg v. Swift, 18 N. Y. Week. Dig. 285. 





supper, is also not incurred where they were 
not contracted for. Hence where a man or- 
ders a club supper, as fora society known as. 
the Ancient Order of Foresters, and agrees on 
the bill of fare, and the price for each guest, 
he has aright to expect that the printed bill 
of fare will be limited accordingly. He is. 
therefore not liable, according toa late de- 
cision, for any extras, such as wine and ci- 
gars, that may be called for by the guests or 
supplied to them; noris he bound to give 
notice that he will not pay for them.?% 

In England the question has lately arisen: 
whether the sale of liquors by the manager of 
a club to its members, who support it by an- 
nual payments, is a ‘‘sale’’ within the excise 
law. A very recent decision has been ren- 
dered in the negative.2® In this country a 
like opinion has been given where the officers. 
of an incorporated club, called the Concordia 
were convicted of selling beer on Sunday.” 
The court considered that the society was not 
an ordinary corporation, but a voluntary as- 
sociation or club united for social purposes, 
whose members had the privilege of partaking 
of the provisions and refreshments provided 
for their use, and that these were not sold but 
furnished to them by the steward.*! 

Interesting questions have arisen concern- 
ing the suspension and expulsion of members. 
of voluntary associations. Of course if the 
enforcement of the by-laws pertaining to the 
matter involves the infraction of the criminal 
law, they can not justifiably be carried into 
effect ; as where, according to the revelutions- 
of a recent case, the ceremony of expulsion 
from a voluntary association, known as the 
Good Samaritans, required the physical sus- 
pension of the member, which in the instance 
under consideration was prolonged until the 
victim fainted.2 As a rule the courts are 
averse to interfering with the action of such 
associations in terminating relations of mem- 
bership. Thus, mandamus to reinstate a 
member of a Masonic Lodge was lately re- 
fused where he had previously appealed for 


28 Eaton v. Gay, 44 Mich, 431. 

29 Graff v. Evans, 8 Q. B. Div. 373, May 6, 1882. 

30 Seim v. State, 55 Md. 566, 

$1 Ibid; See 25 Alb. L. J. 128, referring for some 
cases of attempted evasion of like sumptuary laws to 
Rickart v. People, 79 Ill. 85; Marmont v. State, 48 
Ind, £1; Commonwealth v. Smith, 102 Mass. 144, all 
collected in note, 32 Am. Rep. 483; Compare 22 Am 
L. Reg. 102. 

82 State v. Williams, 75 N. C. 134. 
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redress to the tribunal established by the so- 
ciety for hearing such complaints, and the 
expulsion had been confirmed. In a still 
more recent case in England, the resignation 
of a member of a club was requested by the 
managing committee, because he charged 
them with being a ‘‘pocket borough,”’ etc., 
on account of their re-admission of another 
member in alleged violation of the rules. 
The court declined to interfere, as there was 
nothing to show that the action of the com- 
mittee was prompted by malice or character- 
ized by a lack of good faith.*4 

But an association whose members become 
entitled to privileges or rights of property 
can not exercise its power of expulsion with- 
out notice to the member, or without giving 
him an opportunity to be heard. Hence 
where a member was stricken from the rolls 
for non-payment of dues, without any notice, 
although the same was required by the by- 
laws, such action was condemned by the court 
as unauthorized.*° The excuse given for the 
omission was that the member had failed to 
notify the society of a change in his place of 
residence, as the by-laws required. But it 
was pointed out that for this failure the mem- 
ber was merely subject, under the by-laws, 
to a trifling fine, and could not be punished 
by a permature forfeiture of his privileges as 
a member, though he might be in arrears. It 
was held that in the absence of special pro- 
vision as to the mode of giving notice, the 
member should have been served personally 
as at common law.*’ A. J. Donner. 

San Francisco, Cal. 


38 Burt v. Grand Lodge, 44 Mich. 208 (1880). 

34 Lambert v. Addison, 46 L. T. R. (N.S.) 20; Eng. 
Ch. Div. Feb. 2, 1882. 

85 Ang. & A. Corp. sec. 420; People ex rel Bartlett 
v. Med. Soc., 82 N. Y. 187; Commonwealth v. Pen. 
Ben. Ins., 2 Serg. & R. 141; Innes v. Wylie, 1 C. & K. 
257. 


386 Wachtel v. Noah Widows and Orphans Benevo- 
lent Soc., 84 N. Y. 28, decided Feb. 1881. 
87 Ibid. 





THE RIGHT TO THE CUSTODY OF 
CHILDREN.—II. 





Ever after a child has attained the years of 
discretion (fourteen in the case of a boy, and 
sixteen in the case of a girl), it is not eman- 
cipated from the father’s dominion; for ‘‘by 
the law of England, the father has control 





over the person and education and condition 
of his children until they attain twenty-one 
years.”’ So said Bret, M.R., in Agar-Ellis v. 
Lascelles,! on the hearing of an appeal which 
forms the latest phase of a notorious and bit- 
terly-contested litigation. It was an appeal 
from the refusal, by Pearson, J., of an appli- 
cation on behalf of the Hon. Mrs. and Miss 
Harriet Agar-Ellis, that the lat‘er (who had 
attained the age of sixteen in January last) 
might be allowed to visit and spend her two 
months’ summer vacation with the former (her 
mother), and that in future Mrs. Agar-Ellis 
might be allowed free access to, and to visit 
her daughter, and that they might be allowed 
free communication by letter or otherwise. 
Mr. Agar-Ellis, a Protestant, married the 
Hon. Miss Stonor, a Roman Catholic, in 1864. 
Previous to the marriage he promised her, in 
the presence of her relatives, that all the 
children of the marriage should be brought 
up as Roman Catholics. There were three 
female children of the marriage; but, soon 
after the birth of the first, the father, in con- 
travention of the ante-nuptial promise or un- 
derstanding, determined that the children 
should be brought up as Protestants. Un- 
happy differences arose upon this question, 
and the mother, considering that she was 
warranted in disregarding her husband’s wish- 
es and positive commands, had availed herself 
of her opportunities to instruct the children 
in the tenets of the Roman Catholic religion, 
so that ultimately they refused to comply 
with their father’s directions to accompany 
him to his place of worship. Those differ- 
ences were not reconciled, a separation took 
place, and in 1878 proceedings were instituted 
by Mr. Agar-Ellis fer the purpose of having 
the children made wards of court. In those 
proceedings a summon was taken out by him 
in order to obtain the direction of the court 
as to the education of the children ; and there- 
upon, Mrs. Agar-Ellis presented a petition 
praying that directions might be given for the 
custody and education of the children (then 
aged ten, twelve and thirteen respectively), 
so as to prevent their being deprived of her 
society and maternal care, and to admit of 
their being brought up as Roman Catholics. 
The applications were heard together before 
the late Vice-Chancellor Malins, who, relying 
on the Irish decisions, inter alia, of Re 
1 Reported in the Times of the 25th of July. 
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Browne,? and Re Meades,? dismissed the peti- 
tion, and made an order on the summons that 
the children were no longer to be taken by 
Mrs. Agar-Ellis to the Roman Catholic chap- 
el, or to confession, nor was she in any way 
to inculcate in them, in opposition to their 
father’s wishes, the doctrines of the Roman 
Catholic religion, adding a declaration that 
‘the infants ought to be brought up in the 
communion, doctrines and worship of the 
Church of England, and that they ought to 
attend the worship of that Church.’’ Mrs. 
Agar-Ellis appealed, but the decision of the 
Vice-Chancellor was affirmed, save that the 
declaration above quoted was struck out, so 
as to throw on the father the whole responsi- 
bility of doing, ‘‘during the remaining years 
of his children’s respective minorities,’’ what 
he believed was right and proper for their 
temporal and spiritual welfare. And while 
holding that an ante-nuptial promise made by 
an intended husband to his intended wife, that 
the children of the marriage should be brought 
up in a different religion from his own, is not 
binding at law or in equity, and that a father 
does not abandon his parental authority by 
making his children wards of court and seek- 
ing the direction of the court as to their edu- 
cation, James, L.J., added that Mr. Agar- 
Ellis ‘tought to discard, and no doubt will 
discard, all thought of personal dignity or 
personal supremacy, or of triumph in a per- 
sonal struggle. The law trusts to him that 
he will, rising above all such petty feelings, 
have a sole regard to what he conscientiously 
believes to be for the temporal and spiritual 
welfare of his children. And we, pronounc- 
ing what we deem the law to be, must leave 
the matter to his sense of parental duty, and 
to his conscience.’’* Now, on the hearing of 
the present appeal, it appeared that the chil- 
dren had been removed from the care of their 
mother and placed with clergymen and at 
schools, great restraints being placed by the 
father upon any communication, either by let- 
ter or personally, between the mother and her 
children; but he permitted her to see them 
once a month, and to correspond with them, 
provided the letters passed through his hands 
for perusal, while he insisted that the daugh- 


22 Ir. Ch. Rep. 151; 8 Ib. App. 172. 
31. R. 5 Eq. 98, 
410 Ch. Div. 49; 39 L. T. N.S. 880. 





ter’s letters should be subject to supervision 
by the strangers with whom she was compelled 
to reside. In July, 1881, an order was made 
by Sir James Hannen (before whom proceed- 
ings for a divorce, on the petition of Mrs. 
Agar-Ellis, which was afterwards dismissed, 
were pending), allowing the second daughter, 
Miss Harriet Agar-Ellis, to stay for a few 
weeks during her summer holidays with her 
mother; and that was the only occasion on 
which she had been allowed to pay her mother 
a visit. On attaining the age of sixteen, she 
had written to Mr. Justice Fry, begging to be 
allowed the free use of her religion, and to be 
permitted to live with her mother. The learned 
judge directed the Chief Clerk to see the so- 
licitors of the father and mother with a view 
to some amicable arrangement being made; 
and ultimately, Mr. Agar-Ellis made propo- 
sals under which Miss Agar-Ellis was to be 
allowed, subject to his control, to practice 
the Roman Catholic religion, attend mass and 
prepare herself for her first communion. But, 
insisting upon his rights, he did not allow her 
to live with her mother, but put her into many 
and various places to live, and at last with 
Madame Guerini, at Brighton. This lady was 
about to pay a visit of several weeks to her 
friends abroad, and was unable to take Miss 
Agar-Ellis with her. Hence the present pe- 
tition by the young lady (and her mother), 
urging that there was no longer any objection 
on religious grounds to unrestricted inter- 
course between‘her mother and herself; that 
her father had no place to take her to for the 
holidays, and with one exception, had never 
spent a vacation with her and her sisters for 
over four years; that she was always among 
strangers, and that she was longing to see 
some of her relations. The father opposed 
the application, on the ground that the result 
of unrestricted intercourse between the mother 
and the daughter would be that the mother 
would entirely alienate his daughter’s affec- 
tion from him. Pearson, J., had felt himself 
bound, with very great regret, to dismiss the 
petition, on the ground that he could not, in 
the absence of any suggested fault on the 
part of the father, interfere with the right 
which the father had to control the custody 
and to decide upon the proper residence of 
his own children. This decision Brett, M.R., 
and Cotton and Bowen, L.JJ., stfirmed, hold- 
ing that a father has control over the person, 
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education and condition of his children until 
they attain twenty-one years; that, though an 
infant is a ward of court, the court will not 
interfere with his discretion, except in extreme 
cases, as where the father by his immoral 
conduct has become a person unfit to perform 
his duties to his child, or where he has al- 
lowed certain things to be done, and then by 
capricious change of purpose has ordered to 
the contrary to the injury of the child; that 
the court will much more readily interfere 
with the discretion of a testamentary guard- 
ian, as he is a creature of the law; and that, 
where the child is in the father’s custody, the 
court will not grant a writ of habeas corpus to 
ascertain whether the child is consenting to 
remain in the place where it is, though it be a 
boy above the age of fourteen, or a girl above 
the age of sixteen, but under the age of twen- 
ty-one, the object of such writ being to ascer- 
tain whether the person is under illegal control. 

So ended this grave legal controversy con- 
cerning a young lady’s vacation, which has 
imposed some toil in the midst of our own 
quasi-holidays. But traly, it is not surpris- 
ing to find that, while assenting to such a 
strong affirmance of a father’s ‘‘sacred 
rights,’’ Cotton and Bowen, L. JJ., observed 
that, if they were ina court of law, and were 
capable of being moved by feeliags of favor or 
disfavor, they might have been tempted to 
comment with more or less severity upon the 
way in which it appeared, so far as the case 
had been presented, the father was exercising 
his paternal right. The learned Master of the 
Rolls, indeed, had endeavoured to obtain a 
compromise in order, at least, that the letters 
betweeen the mother and daughter should not 
be read by strangers. ‘‘Do,’’ said he, with 
some warmth, to the father’s counsel, ‘‘for 
God’s sake talk the matter over with your 
client. Can he ever have been at school? 
Does he know what the feelings of boys and 
girls from nine years upwards are? The idea 
of having their letters to their parents read by 
their schoolmasters or schoolmistresses! Such 
a suggestion would have caused a rebellion at 
every school I was ever at.’’ But Mr. Agar- 
Ellis rejected the supplication, and we only 
wish that he could be himself exposed to the 
retributive experiences of a ‘‘Mr. Bultitude,’’ 
and furnish the author of Vice Versa with the 
subject of a new ‘-lesson for fathers.’’ 

‘Is is impossible to lay down the rule of 





the court more clearly,’’ said Brett, M. R. 

in Agar-Ellis v. Lascelles, ‘‘than has been 
done by Vice-Chancellor Bacon in the recent 
case of Re Plomley.® In saying that this 
court, ‘whatever be its authority or jurisdic- 
tion, has no authority to interfere with the 
sacred right of a father over his own children,’ 
the learned Vice-Chancellor has summed up 
all that I intended tosay. The rights of the 
father are sacred rights, because his duties 
are sacred ; but the rights of the testamenta- 
ry guardian are legal rights, and legal rights 
only. With those savred rights the court has 
not interfered, and will not interfere, unless 
the conduct of the father has been such as to 
give the court that authority.’’ In Re Plom- 
ley it appeared that an undischarged bank- 
rupt (whose poverty, however, would not be 
a sufficient ground for depriving him of the 
custody of his children): ® about to emigrate 
to Manitoba, where he would obtain an allot- 
ment of prairie land, proposed to take his six 
sons with him. The eldest, who was between 
seventeen and eighteen years old, was an ap- 
prentice engineer in the Government Dock- 
yard at Devonport, where he had been about 
two years, and would shortly be of the age to 
obtain a like grant of land in Canada. The 
boys were made wards of court; and an uncle 
offered to give an undertaking to provide for 
the maintenance of the eldest so long as he 
remained in the Government employment, 
and was unable to earn sufficient to maintain 
himself; but, on the other hand, the father’s 
motker, who was eighty-three years old, of- 
fered to undertake to maintain the family in 
Manitoba. Some of the relatives objected to 
the eldest son being taken away, considering 
that he was in a fair way to become able to 
earn his own living, and that his removal 
would be calculated to injure his future pros- 
pects; but the boy himself strongly desired 
to go away. On an application for an injunc- 
tion to prevent the father from removing him, 
the court of appeal, affirming the decision of 
Bacon, V. C., restrained the father from tak- 
ing him out of the jurisdiction, and from do- 
ing anything to interfere with the articles of 
apprenticeship, to which the father had been 


547 L. T. N.S. 283. 

6 In re Curtis, 28 L. J. Ch. 458; 5 Jur. N. S. 1147; 
Re Fynn, 12 Jur. 717; Kilpatrick v. Kilpatrick, 
Macphers. 148; and see Re Palbrook, 11 Jur. 185; Ex 
p. Hopkins, 8 P. Wm. 152; State v. Bratton, 15 Amer. 
L. Reg. 859; Forsyth, Custody of Infants, sec. 25. 
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a party, but gave the father leave to take his 
other sons with him, and to apply for leave 
to remove the eldest after the lapse of a year, 
if he were successful in Manitoba. This, 
however, was the ease of a ward of court 
whom a father has no right to take out of the 
jurisdiction without leave,’ as to which the 
cout will be swayed by the interests of the 
ward;® but, in addition there was the cir- 
cumstance that the fgther was endeavoring to 
break the engagement he had himself entered 
into by his bond to the Admiralty and by bis 
being a party to the apprenticeship articles, 
on which Bacon, V. C., lsid stress, quoting 
Lyons v. Blenkin,® as showing that the court 
should interfere with paternal rights where, 
owing to the father’s own conduct and use of 
his parental authority, mischief to the chil- 
dren would otherwise ensue. And as Breit, 
M. R., said, in Agar-Ellis v. Lascelles, ‘‘if 
the father has been guiliy of gross immoral- 
ity, so as to make it improper that he should 
be guardian to any child, or if be is influenced 
by wicked, causeless caprice, which must be 
detrimental to the interests of the child, then 
the court will interfere to prevent contamina- 
tion or ipjury.’’ For instance, he added, ‘‘If it 
had been stated or made to appear that the 
father had refused his consent for the pur- 
pore of exercising any further pressure on his 
daughter to induce her to change her religion 
there would have been that capricious change 
of purpose which would have called for the 
interference of the court.’’ 

It is, indeed, well settled thata father may 
by his conduct lose his right to have his child 
educated in his own religion, even during his 
lifetime, and much more after his death.2° In 
the recent case of Jie Clarke ™ it appear- 
ed that a Protestant, upon bis marriage with a 
Roman Catholic, agreed that the children of 
the marriage should be brought up in the 
Roman Catholic religion, but that, if there 
should be a son, he should, when old enough 
to judge for himself, be permitted to change 
his religion if he wished. ‘There were three 
children of the marriage, two girls and a boy, 
two of whom, the elder gir] and the boy, were 


7See2W.&T., L. C. Eq. 698. 

8 In re Medley, I. R. 6 Eq. 389; Simpson, Infants, 
146. 

9 Jac. 245. 

0 Andrews v. Salt, L. R. 8 Ch. 622, 639; Re Meade, 
I. R.5 Eq 98; Bill v. Hill, 6L.T. N.S. 99. 

1 61 L. J. Cb. 762; 47 L. T. N. 8. 84. 





born in the father’s lifetime, and were bap- 
tised in the Roman Catholic Church, a priest 
being godfather to the boy at the father’s re- 
quest. The father in his lifetime acquiesced 
in the children being brought up as Roman 
Catholics, and accompanied his wife to chap- 
el. He died intestate when his son was un- 
der three years of age, and without having 
expressed his wishes as to his son’s educa- 
tion further than that he should be sent to an 
English public school. Kay, J., while ad- 
mitting the general rule, religio sequitur 
patrem, said, *‘if the father has not indicated 
in any direct manner his own desire, but has 
so acted with regard to his child or children, 
as to have, in fact, chosen the faith in which 
he or they should be brought up, and to have 
‘abandoned,’ as it has been called in some of 
the cases, his right to have his child or chil- 
dren brought up in his own faith, that again 
isa thing which the court is bound to have 
regard to, and to carry out iu reference to 
the further education of any child he may 
have left.’’ He was of opinion that the fa- 
ther had by his acts distinctly indicated an 
intention that his son should be brought up a 
Roman Catholic, and moreover (that in itself 
not being conclusive), considered that it 
would be more beneficial for the child that 
his education in that faith should be con- 
tinued. But as for the ante-nuptial agree- 
ment, he had no doubt it was not at all bind- 
ing: ‘*It could not be enforced in England, 
and the father, if he were living, might say, 
‘I have changed my mind, and I now desire 
to have the children brought up in whatever 
faith I choose.’’’ However, such a promise 
or agreement is a circumstance of importance 
in the exercise by the court of its discre- 
tion.!?—Jrish Law Times, 


12 Andrews v. Salt, Hill v. Hill, whi supra; And see 
Hamilton vy. Hector, L. R. 6 Ch, 701, that effect will 
be given to an agreement by a husband, in a com- 
promise of proceedings in the Divorce Court, giving 
the trustees discretion as to where the childrea should 
spend their holidays. 
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CONSTITUTIONAL LAW—REGULATION OF 
COMMERCE AMONG THE SIrATES — 
STATE STATUTE. 





KAISER v. ILLINOIS CENTRAL R. CO. 





United States Circuit Court, Southern District of 
Iowa, October, 1883. 


A statute ef Iowa fixing the maximum rate to be 
‘charged by railroad companies for carrying freight 
within the State is invalid, in so far as by its terms it 
applies to through shipments from points within the 
State to points without the State, because it is a reg- 
«ulation of commerce among the States, and if upheld 
would enable the State to discriminate against the 
‘commerce of other States. 


By an aet of the General Assembly of Iowa ap- 
proved March 23, 1874, a tariff of maximum 
charges was provided for the transportation of 
freight and passengers by railroad. The act, by 
its terms, applies to ‘“‘all railroad corporations 
organized or doing business in this State, their 
¢trustees, receivers or lessees.”’ It provides that 
‘sall railroads in this State shall be classified ac- 
cording to the gross amount of their respective 
annual earnings within the State per mile for 
the preceding year,’’ and fora separate tariff of 
rates for each class. It also provides that the 
tariff of rates so established shall ‘*be considered 
a basis on which to compute the compensation 
for transporting freight, goods, merchandise or 
property over any line of railroad within this 
State.” 

This suit is brought to recover damages for 
overcharges upon freight shipped from points in 
dowa te points in Illinois and Wisconsin over a 
part of defendant's road in Iowa and over con- 
necting lines in the other States named. The 
answer sets up, among other things, that the 
‘statute above named neither had nor was intended 
to have any extra territorial operation beyond the 
limits of lowa and neither had nor was intended 
to have any application to or effect upon contracts 
either expressed or implied for the conveyance of 
persons or property from a pointin one State to 
a point in another State. Puiaintiff demurs to this 
answer and the principal questions discussed by 
counsel are: 1st. Did the act by its terms, apply 
to interstate commerce? 2d. If so, is it constitu. 
tional? 

A, B. & J. C. Cummins, for plaintiff, John F. 
Duncombe, for defendant. 

McCrary, Circuit Judge, delivered the opinion 
of the court. 

I, There may be room for doubt as to whether the 
act of 1874 by its terms, applies to interstate com - 
merce, If it be construed asin pari materia with 
the subsequent act of the Sixteenth General As- 
sembly (1876) ‘for the relief of certain railroad 
companies, their agents and employes” there is, 
4 think, sufficient ground for holding that it was 
only intended to regulate such transportation as 
was carried on within the state. The latter act 





provides for reieasing railroad companies from 
liability for having violated the act of 1874 upon 
certain conditions. Among these conditions was 
a requirement that such railroad companies should 
enter into bonds with security conditioned that 
they would not seek to evade the provisions of the 
act of 1874 **by increasing or contriving any in- 
crease On through rates to points on its lire out- 
side of the State.’’ Ifthe original act itself was 
intended to apply to through shipments between 
points in this State and points in other States, it 
is difficut to see how it could have been evaded 
by increasing such rates. It is plain, therefore, 
that the legislature understood and construed the 
original act as applicable only to local or State 
commerce and sought by the supplemental act 
above mentioned, to induce railroad companies to 
biad themselves by con-ract not to increase their 
charges upon interstate commerce for the purpose 
of making up for their losses under the law, upon 
State commerce. If, however, the statute shall be 
held by its terms to apply to interstate commerce 
I am of the opinion that it is in contravention of 
art. 1, sec. 8, of the Constitution of the United 
States, which confers upon Congress the power 
“to regulate commerce with foreign nations and 
among the several States.” 

The question is one of great importance, and, in 
some of its aspecis, not free from difficulty. It 
has been much discussed in the courts of the 
country and especially in the Supreme Court of 
the United States. The following propositions 
may now be laid down as settled, at least so far as 
the Federal courts are concerned. 

1. The transportation of merchandise from place 
to place by railroad is commerce. 

2. The transportation of merchandise from 3 
place in one State to a place in another, is ““com- 
merce among the Siates.”’ 

3. To tix or limit the charges fer such traaspor- 
tation is to regulate commerce. 

4. A statute fixing or limiting such charges for 
transportation from places in one State to places 
in other States is a regulation of com merce among 
the States. 

5. The power to regulate such commerce is 
vested by the Constitution in Congress. 

6. Tais power of Congress is exclusive, at least 
in all cases where the subjects, over which the 
power is exercised, are ia their nature national or 
admit of one uniform system or pian of regula- 
tion, 

7. The State cannot adopt any regulation which 
does or may operate injuriously upon the com- 
merce of other States. 

These general propositions are abundantly sus- 
tained by the following, among other, authorities : 
Crandall v. Nevada. 6 Wal. 35; Passenger cases, 
7 How. 283; Gibbon v. Ogden, 9 Wheat. 1; Case 
of State freight tax, 15 Wall. 232; Welton v. 
Missouri, 90 U. S. 279; Hall v. De Cuir, 95 U. S. 
497; Railroad Company v. Husen, 95 U. S. 469; 
Pensacola Telegraph Compaay v. Western ete. 
‘Telegraph Company, 96 U.S. 9; Carton v. lli- 
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nois Central Railroad Company, 
Court of Iowa) 13 N. W. Rep. 67. 

II. Whether, if the power of the State to pass 
such an act be conceded, it does not necessarily 
include the power to discriminate against the com- 
merce of other States? 

If either of these questions is answered affirma- 
tively, then the statute, in so far as it relates to 
through shipments over inter-state lines, is in vio- 
lation of the Federal Constitution. Iam of the 
opinion that both questions must be so answered. 
It seems very obvious that the regulation of trans- 
portation of merchandise over a line extending, it 
may be, from the Atlantic to the Pacific Ocean, is 
a subject which is in its nature national. Itis so 
because it necessarily concerns the people of the 
whole country, and is beyond the legislative power 
of any single State. It is also apparent that such 
transportation not only admits of, but requires a 
uniform system or plan of regulation. I do not 
understand the plaintiff's counsel as denying these 
propositions; but he insists that this State may 
regulate charges upon so much of the route as lies 
within its own territory. In other words, the con- 
tention of counsel] is, that each State over whose 
territory a line of inter-state railroad passes, may 
fix or limit the charges to be made for the car- 
riage of a cargo upon that part of the route which 
lies within its own jurisdiction. The considera- 
tion of the proposition involves a determination 
of the second question last above stated, viz., 
whether the statute in question, construed as au- 
thorizing the regulation of charges within this 
State, may not affect charges made for carriage 
in other States? ‘Io state the question in another 
form, it is this: Can each of the States through 
which a cargo must pass,in going, for example, 
from Des Moines to New York City, fix the pro- 
portionate charge which shall be made by the 
carrier for the distance within its own territory? 
Such a line weuld pass through portions of the 
States of Iowa, Llinois, Indiana, Ohio, Pennsy1- 
vania and New York. How can Iowa fix the 
amount to be paid for the carriage from Des 
Moines to the State line without indirectly affect- 
ing the rates to be charged in other States? It 
must be borne in mind that the power to regulate 
includes, not only the power to reduce, but the 
power to increase charges. If one of the States 
upon such a line can fix the charges for carriage 
within its own territory, what is to prevent it 
from authorizing its own carriers to demand and 
receive an undue and unreasonable proportion of 
the gross amount? If the proposition contended 
for be admitted, what is there to prevent the 
three States through which the cargo must first 
pass on its way to New York, from exacting more 
than one-half of the charge for the entire route? 
Or, to state the same question in another way, 
why may not the five States through which the 
cargo would pass before reaching the boundary of 
New York, exact, in the aggregate, the whole of 
a reasonable charge for the entire route, leaving 
nothing for the carrier within the State of New 


(Supreme 





York? And since no State law can have any ex- 
tra-territorial force, is it not clear that the attempt: 
to enforce the statutes of each of the several 
States, in so far as the carriage within such State 
is concerned, would lead to conflicts and disputes 
which no State authority would be competent to- 
adjust and determine? These considerations, I 
think, lead inevitably to the conclusion, not only 
that such commerce is the subject only of national: 
control and regulation, but that any attempt to 
devolve upon a single State the power to regulate 
itin part, would necessarily give to such State 
the right to discriminate against other States of 
the Union. It is well known that one of the chie 
reasons which caused the Constitutiona] Conven- 
tion to insert the commercial clause in the Con- 
stitution of the United States, was the belief that 
if the pewer to regulate commerce among the 
States was not taken exclusively into the hands of 
the National Government, rivalries and jealousies 
would arise among the States similar to those 
which had existed under the old Confederation, 
which would lead practically to the destruction ot 
inter-State commerce, and it was regarded as 
specially important that no power in the legisla- 
ture of any one State to interfere with commerce 
or trade in any other State should be recognized 
as existing. My conclusion is, therefore, that the 
statute in question, if held to apply to inter-State 
commerce, is in violation of the Constitution of 
the United States. In this view Iam supported 
by the recent decision of the Supreme Court of 
this State (Carton v. Illinois Cent. R. Co., supra), 
in which the act now under consideration was. 
held to be unconstitutional. If I were in doubt 
upon the subject, I should not hesitate to follow 
that ruling. I am not aware that the Federal 
courts have ever in the course of our history un- 
dertaken to enforce a State statute which has 
been held void by the supreme judicial authority 
of the State. I should hesitate long before under- 
taking to enforce in this tribunal any act of the 
State legislature which the Supreme Court of the 
State has held, for any reason, to be null and void. 
To do so would be to give suitors who can come 
here an unjust advantage over the citizens of the 
State, who are compelled to submit their rights to 
the determination of the State courts. 
The demurrer to the answer is overruled. 





CONTRACT—ACCEPTANCE OF GOODS NOT 
ORDERED—DAMAGES— KECOUPMENT. 


DENNIS v. STOUGHTON, 





Supreme Court of Vermont, 


The contract was made by letters. The defendant 
supposed be had ordered a cider-press with counter- 
shaft attachment; but when it came he found it was 
& press with power attachment with chain belt. He 
knew what he had received, and that the price was 
$28 more than that of the other. It being late in the 
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season, and his customers pressing him to do their 
work, the defendant set up and used the press. The 
plaintiff, supposing the order to call for the machine, 
which he had sent, gave wrong directions as to the 
timbers needed in setting it up, and injury resulted 
in consequence to the defendant. The defendant 
wrote asking the plaintiff if he could ship the press 
**at once;” and the plaintiff replied that he could, 
‘‘on short notice.’? In a few days thereafter, Sep- 
tember 4, 1880, the defendant ordered it to be shipped 
‘*immediately.’’ September 13th, he wrote again, 
saying that: he had heard nothing from his order; 
and September 15th the plaintiff replied that the 
press would be shipped ‘‘that day or the next.’’ It 

as not shipped so as to be received until September 
30, 1880. In an action of assumpsit to recover the 
price, held: 1. That by setting up and using the press 
the defendant accepted it. 2. That all the facts show 
that both parties contemplated an immediate fulfill- 
ment of the order to ship the press. 3, That the 
plaintiff is liable for all damages resulting directly 
and naturally from his delay in performing the con- 
tract, and for his erroneous directions as to using the 
timbers in setting up the press—and, hence, is liable 
for loss incurred in changing the timbers, loss of 
time of workmen, and loss on the stock; but not 
for loss of custom, it being too indirect and remote. 
4, That, the case having been referred, the plead- 
ings could be amended so as to embrace a piea of set- 
off, if necessary; but the defendant may show, in 
recoupment, or reduction of the damages, such dam- 
ages as he has sustained by a breach of the contract. 


Assumpsit. Heard on the report of a referee, 
December Term, 1882, Taft, J., presiding. Judg- 
ment for the plaintiff $291.75. The judgment wae 
made up of the price of a cider-press, $200; power 
attachment with chain belt, $45: interest, $34.64; 
and some other small items connected with the 
press. It appeared that the plaintiff, in 1878, had 
sold to one Ames a cider press with counter-shaft 
attachment; that he arranged with Ames to give 
him a commission of ten per cent. on all presses 
sold by him, but he had no power to make prices 
or collect the pay; that the plaintiff did not be- 
gin to manufacture the kind of cider press which 
he shipped the defendant till about the middle of 
August,1880,which press he called ‘power attach- 
ment with chain belt;’’ that the only press Ames 
or the defendant knew about was ‘*with counter- 
shaft attachment;’? and that, as the referee 
found: 

“Ames from time to time had talked with de- 
fendant about selling him one of the plaintiff's 
presses; and on the llth day of August, 1880, 
wrote plaintiff for prices for the presses, to which 
he repHed August 14th, giving price for No. 3 
press $200, and for counter-shaft $17, and stating 
that he would allow Ames ten per cent. commis- 
sion for all he could sell when paid for; and no 
mention was made in that letter of any other way 
of applying power to the press except by way of 
counter-shaft, 

‘August 30, 1880, Ames writes plaintiff ac- 
knowledging receipt of his letter of August 14th, 
and stating that he will doubtless receive an or- 
der from O, N. Stoughton, of Royalton, Vt., for 
a press, and that he would probably want power 





attachment. The only power attachment that 
Ames then knew about was counter-shaft. 

“On the 17th day of August, 1880, the-defend- 
ont wrote the plaintiff asking for prices for 
presses to be run with power. To this letter the 
plaintiff replied August 26, 1880, giving the price 
of No. 3 press at $200, and counter-shaft $17; 
power attachment with chain belt $45, to run 
presses with power. Defendant replied August 
27th, asking if plaintiff would warrant his No. 3 
press of sufficient strength for power attachment. 
Plaintiff replied August 28th that he would war- 
rant the presses perfect when delivered, and that 
‘he had the presses,power attachment and counter 
shafts at the factory, and can ship them at short 
notice.’ Defendant then in a short time saw 
Ames, and directed Ames to order a No. 3 press 
from plaintiff. Ames did not know of this cor- 
respondence between plaintiff and defendant, and 
never knew of it until the commencement of this 
suit, and did not then know of any other way of 
applying power toa press except by counter- 
shaft. , 

“The defendant intended to have Ames order 
him a press, with power applied by way of 
counter-shaft. The defendant was entirely ignor- 
ant of presses and the way thy ran except what 
knowledge he had derived from seeing Ames” 
press. According to the directions of defendant, 
Ames, September 4, 1880, wrote plaintiff to send 
immediately to O. N. Stoughton, Royalton, Vt., 
a No. 3 press, also power attachment and every- 
thing complete. Ames intended by said letter to 
order a press with power applied by way of 
counter-shaft. 

‘About the middle of August, 1880, the plaint- 
iff began to manufacture in a way to apply power 
to presses by what he called power attachment 
with chain belt, which the plaintiff considered 
preferable to the counter-shaft, and for which he 
asked $45; and the plaintiff supposed. when he 
received said order in Ames’ letter of September 
4th, which was after the correspondence between 
plaintiff and defendant, that what was desired 
was power attachment with chain beit. 

“On the 13th of September Ames wrote to 
plaintiff as follows: ‘I have not heaid of anything 
from my order, and I am ready to use it. Please 
ship immediately to O. N. Stoughton, Royalton, 
Vt. It was for No.3 press and power attach- 
ment. * * * Please send dimensions of tim- 
ber and directions for setting up.’ On the 15th of 
September, 1880, plaintiff wrote Ames that they 
wrote him from the factory that the press woulé 
be sent to-day or the next, and also enclosed in 
said letter directions for timbers. It appeared 
that all of the press which plaintiff was expected 
to furnish were the irons, leaving the defendant 
to make the timbers and put up the press, and de- 
fendant employed Ames to do this. 

“The directions in reference to timbers could 
only be used with a press with power attached by 
way of counter-shaft, and could not be used with 
press where power is applied by means of power 
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attachment with chain belt. The defendant had 
arranged with Ames, who was a mechanic, to get 
out said press timbers, and set up said press. Im- 
mediately after receipt of letter of September 
15th, said Ames began making said timbers ac- 
cording to said directions, and completed the 
same; and some portion of the press not having 
arrived, said Ames left off work and went home, 
and returned September 30th, and then found 
that plaintiff sent power attachment and chain 
belt instead of counter-shaft, as he, Ames, ex- 
pected would be sent. 

“The defendant claimed that he should be 
chargeable with only $17 for the power attach- 
ment with chain belt, instead of $45 as charged in 
the bill, and should be allowed for extra expense 
of putting up the press and loss of time by work- 
men and their board $50, and by loss by not hav- 
ing the press, loss of custom and loss of stock on 
hand, $25. 

‘-In reference to first item claimed by defend- 
ant I find that $17 was the price of the attach- 
ment by counter-shaft, which defendant and 
Ames both supposed they had ordered and were 
to have, and that they used the power attachment 
sent because the same came so late in the season 
that they were compelled to use it or forego hav- 
ing any press that season. As to the second item, 
1 find that the defendant kept his belp from day 
to day, expecting the press would come each day, 
until he expended the amount charged. As to the 
third item, I find that defendant incurred the loss 
charged by reason of the delay in sending forward 
the press and attachments. The plaintiff had in- 
formed both Ames and defendant about the time 
of the order, that he had counter-shaft and power 
attachment, and could forward the same on a few 
days’ notice; and plaintiff testified that he ex- 
pected he would have been able to have forwarded 
the same on two or three days’ netice. The delay 
was occasioned by the fact that the chain belt was 
a patented article, and only manufactured at one 
place, and plaintiff was delayed in procuring it. 
As soon as he could procure it the same was for- 
warded. These facts were known to plaintiff but 
were not known or communicated to defendant 
or Ames.”’ 

The other facts are stated in the opinion of the 
<ourt. 

D. C. Dennison ¢& Son, for the defendant; Lamb 
& Tarbell, for the plaintiff. 

Ross, J., delivered the opinion of the court: 

The defendant supposed he had ordered a press 
with counter-shaft attachment. When it came he 
found it was a press with power attachment with 
chain belt. He knew what he had received and 
what the plaintiff's price was for the same; that 
the power attachment with chaia belt was forty- 
five dollars, while with counter-shaft it was but 
seventeen dollars. By setting up and using the 
press and power attachment with chain belt he 
accepted the same, and bound himself to pay the 


price which he knew the plaintiff asked for that | 


kind of press and attachment. That he was in- 





duced to accept it by the stress of circumstances 
in which he was placed, did not qualify the ac- 
ceptance, nor lessen, nor modify, the legal effect 
thereof. That he notified the plaintiff of the mis- 
take, and that the plaintiff undertook to give him 
leave to exchange the attachments, did not vary 
the legal relations of the parties. He set up the 
press with the power attachment sent before he 
received the plaintiff’s letter giving him leave to 
exchange, and still retains and uses power attach- 
ment with chain belt. Under these circum- 
stances, the plaintiff has the right to recover the 
price which the defendant knew he asked for the 
press and power attachment when he received and 
accepted the same. Gilson v. Brigham, 43 Vt. 
410. 

II. Daring the negotiations, which were carried 
on by letters, the defendant asked the plaintiff if 
he had the presses and counter-shaft power at- 
tachments in store so that he could ship at once. 
The plaintiff replied that he had the presses, 
power attachments and counter attachments at 
the factory, and could ship on short notice. Ina 
few days thereafter, the defendant ordered the 
press and power attachment to be sent imme- 
diately. That was September 4, 1880. Septem- 
ber 13, 1880, the defendant wrote the plaintiff that 
he had heard nothing from his order, to ship im- 
mediately; that he was ready to use it, and asked 
for directions in regard to the timbers to be used 
in setting up the press. He received a reply Sep- 
tember 15, saying that the press would be shipped 
that day, or next, and also giving directions in re- 
gard to the timbers required. The defendant 
went immediately about making preparations to 
set up the press. The press was not shipped 
complete so as to be received until September 30. 
The directions in regard to the timbers, given 
in the plaiatiff’s letter of September 15, were 
for those necessary for the counter-shaft attach- 
ment. The plaintiff then understood the de- 
fendant’s order to vall for the power attach- 
ment with chain belt, and by some mistake 
gave the wrong directions. On these facts 
the defendant contends that the press and 
power attachment were not shipped so early as re- 
quired by the contract; that he suffered damages 
by the non-fulfiliment in this reapect, on the part 
of the plaintiff; and that he shou!d be allowed to 
reduce the amount of damages due the plaintiff 
by the amount of damages he has sustained by the 
extra expense in putting up the press, and loss of 
time of his workmen, and in loss of custom, and 
loss of stock on hand. The referee has found 
that the defendant sustained damages in all these 
respects. The plaintiff claims that, inasmuch as 
no definite time was agreed upon for the ship- 
ment of the press and power attachment, he can 
not be held liable for damages occasioned by the 
delay. When no definite time is fixed by the con- 
tract in whieh an act thereby agreed to be done is 
to be performed, the law implies it to be per- 
formed within a reasonable time. In determin- 
ing what is a reasonable time, regard is to be had 
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to the circumstances ard what the parties, from 
what passes between them, do or have a right, 
acting as prudent men, to understand is a reason- 
able time for performance. The defendant in- 
quiring of the plaintiff if he had the presses in 
store so that he could ship at once, his order to 
ship at once, and immediately, as he wanted the 
press to use, as well as the defendant’s reply that 
he had them at the factory and could ship on short 
notice, and that it would be shipped that day or 
the next—all show that both parties contemplated 
-an immediate fulfillment of the order. ‘The fact 
that the plaintiff had to send to Chicago for power 
attachment with the chain belt and was delayed 
in obtaining the same, not communicated to the 
‘defendant, neither before nor when the order has 
received and accepted by him, does not vary the 
légal relations of the parties in regard to the time 
in which the plaintiff was bound to fill the order 
and ship the press. The plaintiff was aware that 
the defendant was ready to use the press, and that 
he was preparing to set it up as soon as received. 
This being the legal relation of the parties in re- 
‘gard tothe time of the performance of the con- 
tract by the plaintiff, he must be held liable to the 
defendant for all damages resulting directly and 
naturally from his delay in the performance 
‘thereof. It is contended by the plaintiff that he 
‘was under no obligation, by the terms of the con- 
tract, to give defendant directions in regard to the 
timbers he would need to set up the press. It 
‘would be naturally expected by a purchaser,when 
the machine purchased is to be set up in a par- 
ticular manner to do good and effective work, 
‘that the vendor would furnish directions in that 
particular. In the case at bar, the defendant 
called upon the plaintiff for such directions, and 
he furnished them without objection. It is too 
late for him, after the directions have been treated 
‘by both parties as a part of the contract and acted 
upon, as the plaintiff had every reason to suppose 
they would be, to contend that they were not a 
part of the contract. We think that the plaintiff 
‘is liable to the defendant for the loss incurred by 
him in changing the timbers, and for the loss of 
time of his workmen, and for the loss on his stock 
occasioned by the plaintiff's breach and non-ful- 
fillment of the contract in giving erroneous direc- 
tions, and by unreasonable delay in shipping the 
press. The loss of custom, we think, is too indi- 
rect and remote to be allowed as the direct and 
natural result of the plaintiff's non-performance 
of the contract. 

The plaintiff further contends that the defendant 
can not be allowed these damages in this suit, 
which is said to be assumpsit in the common 
counts, with no plea filed except the general is- 
sue. It is the general doctrine in regard to judg- 
ments On referees’ reports, announced iu repeated 
decisions of this ceurt, that the judgment shall be 
in accordance with the facts reported, if the 
pleadings can legally be so amended as to accom- 
modate themselves to, and include, the facts re- 
ported. ‘There can be no doubt but that the 





pleadings could be legally amended in this case 
so asto embrace a plea of set-off in assumpsit 
founded on a breach of the same contract in suit, 
nor that the defendant would be entitled to re- 
cover these damages under such plea. But we do 
not think such plea necessary to entitle the de- 
fendant to the allowance of these damages in this 
suit. They arise out of the same contract on 
which the plaintiff grounds his right of recovery. 
When a defendant is sued for a breach or enforce- 
ment of a contract, he may show, in recoupment 
or reduction of the damages which the plaintiff is 
entitled to recover, such damages as he has sus- 
tained by the plaintiff's breach of the same con- 
tract. Hartland v. Henry, 44 Vt. 593; Davenport 
v. Hubbard, 46 Vt. 200. 

The defendant paid into court, under the rule, 
after this suit was brought, two hundred dollars,to 
cover the amount which he conceded the plaintiff 
was entitled to recover, and his costs of suit, to the 
time of the payment. If the defendant is allowed - 
to reduce the amount due from him to the plaint- 
iff for the press and power attachment with chain 
belt, by the amount of the damages which we 
hold he is entitled to for the plaintiff's failure to 
perform his part of the contract, it is conceded 
that the sum thus paid into court is sufficient to 
cover the balance due the plaintiff and his costs 
of suit to the time of such payment into court. 
On this state of the law and facts, the plaintiff is 
entitled to the sum paid into court as a tender of 
amends and costs in this suit, and the defendant 
is entitled to recover his costs since the time of 
such payment. 

The judgment of the county court is reversed, 
and judgment is rendered that the plaintiff is en- 
titled to the two hundred dollars paid by the de- 
fendant into court, and for the defendant to re- 
cover his costs since such payment. 


> 





TRUSTEES DUTY—INVESTMENT OF TRUST 
FUNDS—SECOND MORTGAGES. 





SHUEY v. LATTA. 





Supreme Court of Indiana, September 25, 1883. 


1. Lending money of a trust estate upon the secu- 
rity of a second mortgage is not a proper and prudent 
investment of trust funds, and will not meet the ap- 
proval of a court of equity. 

2. Where a trustee who holds a first mortgage on 
land, lends the trust funds on the security of a second 
mortgage on the same land, such action will have the 
effect to postp.pe his individual lien to that of trust 
estate. 


8 Where such individual mortgage is transferred 
after maturity to one having no actual notice of the 
existence or character of the second mortgage, still 
the lien of the trust estate b "such second mortgage 
will have priority over it, allhuuzh the trustee’s bond 
is solvent. 


ELLiorTt, J., delivered the opinion of the court: 








354 





THE CENTRAL LAW JOURNAL 








Elias and John Gortner, on the 24th day of De- 
cember, 1869, executed a mortgage to John H. 
Defrees, president of the First National Bank of 
Goshen; this mortgage was afterwards assigned 
to George D..Copeland; afterwards, January 30, 
1873, Copeland became the administrator, with 
the will annexed, of the estate of one Beebee. 
The will of the decedent directed that the money 
of the estate should be loaned and the interest re- 
ceived paid to his widow duriug her life; and the 
administrator did lend to Gortners $2,000, and as 
security took a mortgage on the land embraced in 
the mortgage of which he was the owner by as- 
signment, and another parcel. The appellee, 
Mary Latta, without actual notice after maturity, 
and for a full consideration, purchased the mort- 
gage owned by Copeland. The land covered by 
the mortgage to Copeland as administrator, but 
not by that executed to him individually, was ex- 
hausted in the judgment of a prior lien, so that 
the land covered by the first mortgage is the only 
remaining security. Shuey succeeded Copeland 
as administrator of Beebee’s estate, and in April, 
1880, agreed with Gortners that the time of pay- 
ment of the debt due the estate which he repre- 
sented, should be extended for six months. The 
property here in controversy was worth at the 
time the mortgage was executed, $25,000, and the 
Gortners were considered solvent; but a fire de- 
stroyed the buildings, leaving only the land and 
diminishing the value of the property to $1,200. 
Copeland’s bond as administrator was good, and 
he and his sureties able to pay the full amount 
claimed at the time he was discharged frem his 
trust. 

The fact that Shuey extended the time of pay- 
ment did not release the mortgage lien held by 
him, nor did it take from it any priority of right 
which it may bave possessed. A change in the 
form of indebtedness secured by a mortgage does 
not impair the mortgage lien. 1 Jones’ Mortg., 
sec. 924; McCormick v. Digby, 3 Blackf. 99; Du- 
mell v. Terstegge, 23 Ind. 397; People’s Bank v. 
Finney, 63 Ind. 460; Bodkin v. Merit, 86 Ind. 560. 
If the mortgage executed to Copeland as admin- 
istrator was the prior one, then no renewal or ex- 
tension of time could transform it into a junior 
one, 

A mortgagee having a senior lien on land can 
not be deprived of his security merely because he 
may have a right to make the debt out of a bond 
executed by his predecessor in the trust by virtue 
of which the mortgage came to him. ‘The fact, if 
such it be, that Shuey might have made the debt 
off of Copeland and his sureties, furnishes no rea- 
son for declaring that the order of priority in the 
two mortgages should be changed. If the lien of 
the trust mortgage was in reality the paramount 
one, it could not be affected by the fact that 
Copeland was liable on his bond fur breach of 
duty. There is no equity in this claim, for it 
would be unjust to compel mere sureties to bear 
the loss, even if there were a cold legal right 
against them, which is not so clear, We say that 





it is not clear that there was a legal right against 
the sureties, for the reason that if the effect of 
the principal’s act was to displace the lien of his 
individual mortgage in favor of the one executed 
to him as administrator, then there was really no 
injury to the trust estate. Itis at all events much 
more equitable that Copeland should bear the 
loss than that it should be cast upon the sureties 
on his bond. 

Copeland was more than a mere administrator 
exercising bare statutory powers. He was a 
trustee. The provision in the will directing the 
representative of the decedent to lend the money 
for the denefit of the widow, constituted the ad- 
ministrator the trustee and the widow the cestut 
que trust. Coburn v. Anderson, 131 Mass. 513; 
Max v. McGlynn, 88 N. Y. 537. One who accepts 
a trust created by a will, is more than an admin- 
istrator under the law; he is in the strictest sense 
a trustee and subject to the rules governing 
trustees. 

A trustee is required to give to the business of 
the trust his disinterested zeal, skill and attention, 
and is bound to do no act that will bring his indi- 
vidual interests in conflict with those of the cestus 
que trust. He must not allow his individual in - 
terests to directly or indirectly influence him ad- 
versely, and all that he does in the execution of 
the trust must be for the promotion of the inter- 
ests of the beneficiary. Investments of trust funds 
must be made with a view to the good of the ben- 
eficiary, and for no other purpose. They must 
not be made to favor friends, nor to promote in- 
dividual interests; but they must be made so that 
the full benefit shall go where the crea'or of the 
trust directed. Safe investments must be sought, 
and the general rule is that a mortgage on real 
estate encumbered by prior liens, is not a safe in- 
vestment. In Mills v. Huffman, 26 Hun, 594, it 
was said: ‘From our examination of the author- 
ities and the cases referred to, we have come to 
the conclusion that as a general rule, it is the duty 
of trustees to invest funds held by them in Gov- 
ernment or State securities, or in bonds and mort- 
gages on unincumbered real estate.’’ It is said 
in Whitney v. Martin, 88 N. Y. 535, that ‘the 
right of an agent to advance money on 4 security 
not of the first class, may well be questioned,’’ 
and that a second mortgage is not a ‘first class 
investment.” In Gilmore v. Tuttle, 32 N. J. Eq. 
611, the general doctrine that investments in sec- 
ond mortgages are not proper ones is recognized, 
and the trustee was held liable for loss resulting 
from such an investment. That case isa strong 
one, for the deed of trust contained a provision 
that the trustee should only be liable ‘for his own 
wilful and intentional breach of the trust.’’ In 
Norris v. Wright, 14 Beav. 29, the Master of the 
Rolls said: ‘I beg, however, that it may not be 
understood that I sanction the propriety of 
trustees lending money on a second mortgage 
when they do not get the legal estate.”’ It was 
said in Thomson v. Christio, MacQueen’s App. 
Cases, 236, by the Lord Chancellor: ‘The money 
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‘was secured by what we should call a second 
mortgage upon the property, and a gentleman 
named Allison joined in a bond with seizin as se- 
curity for the amount which was so advanced. 
That this would have been an improper security 
by the law of England is beyond all question.” 
There is good reason for this rule. If trustees 
were permitted to take second mortgages, the 
trust fund would often be lost because of the ina- 
bility to redeem from the prior encumbrance. 
Take a case, like this, where the whole fund is 
loaned on a second mortgage, and loss is almost 
certain to follow, for the trust estate has nothing 
with which to redeem. It is on’y necessary for 
us to decide that the general rule is, that trustees 
should not take second mortgages; it is not nec- 
essary to declare that this is an invariable rule. It 
may be that the rule should not be held to be ap- 
plieable to every case, and we do not so adjudge; 
but we do adjudge that it does apply where the 
trustee himself holds the prior mortgage. To per- 
mit him to take a second mortgage to secure trust 
funds, would be to allow him to place himself in 
a position hostile to his beneficiary; for if he de- 
manded the whole property on the prior lien, he 
would be in the position of forcing the beneficia- 
ry either to redeem or lose the property; if he 
elected, as trustee, to redeem, it would enable 
him to use trust funds in payment of his own de- 
mands. It is easy to see that such a practice 
would result in wrong and injustice, and fully as 
easy to see that it is opposed to settled principles 
of equity jurisprudence. 

It was the duty of the trustee to have taken a 
first mortgage, and ‘‘equity considers that as done 
which ought to have been done.” We hold inthe 
interest of equity and justice; we must consider 
Copeland to have done that which it was his duty 
to do, and this carries us to the conclusion that 
the mortgage taken by him in his trust capacity 
constitutes the prior lien. 

A purchaser of an interest in land burdened 
with an equity in favor of a trust, of which he 
has actual or constructive notice, holds subject to 
the trust; and in this case the appellee’s assignor 
had all the knowledge that one could possibly ac- 
quire. This weakness of the assignor’s title af- 
fects the assignee, for she bought a note and 
mortgage long past due. If she had bought com- 
mercial paper before maturity, a different ques- 
tion would have faced us. 

Judgment reversed. 


NoTE. Trustees Duty.—It is the general rule 
that a trustee must manage the estate with as 
much discretion as he would his own. Though 
one case holds that a trustee is bound to take 
greater care of the trust fund than of his own. 
King v. Tolbert, 50 Barb. 453. ‘A trustee is to 
conduct kim self faithfully and exercise a sound 
discretion. He is to observe how men of pru- 
dence, discretion and intelligence manage their 
own affairs, not in regard to speculation, but in 
regard to the permanent disposition of their funds, 





considering the probable income as well as the 
probable safety of the capital invested.” Har- 
vard College v. Hurony, 9 Pick. 461. A trustee is 
bound not to do anything which can place him in 
a position inconsistent with the interests of the 
trust, or which can have a tendency to interfere 
with his duty in discharging it; neither the trus- 
tee nor his representative can be allowed to re- 
tain an advantage acquired in violation of this 
rule. Hamilton v. Wright, 9 C. & F. 111; Aber- 
deen R. W. Co. v. Blaikie, 1 Macq. H. L. Cas. 
461. 

Third Persons, Rights of—A person lending 
money to a trustee on a pledge of trust stocks, 
and selling the stock for repayment of the loan, 
will be compelled to account for them, if he have 
either actual or constructive notice that the trus- 
tee was abusing his trust, and applying the money 
lent to his own purposes. Duncan v. Jaudon, 15 
Wall. 165; Greenleaf v. Queen, 1 Pet. 138. 

Adverse Interest.—It is a general rule that a 
trustee can not hold adverse to his trust. So he 
can not buy in an out. standing title, or purchase 
the land for taxes and set up the title thus ac- 
quired to defeat the title of the cestui que trust in 
equity. Moore v. Titman, 44 Ill. 367; Rand v. 
Scofield, 43 Ill. 167; Dennis v. McCagg, 32 Ill. 
Ii. 429; O*Holloran v. Fitzgerald, 71 Ill. 5s. 
Where a trustee becomes a purchaser at his own 
sale of real estate the sale may be set aside at the 
discretion of the parties interested. The sale is 
voidable though no fraud be shown. Price v. 
Morris, 5 McLean 4. So it is a general rule that a 
trustee can not purchase, or acquire by exchange, 
the trust property. Waverley v. Waverley, $ 
Wheat. 432. The rule is ove of public policy in- 
dependent of questions of fraud. Webb v. Die- 
trich, 7 W. & S. 401; Such purchase is not abso- 
lutely void; it is only voidable by the cestui que 
trust. Prevost v. Gratz, 6 Wheat. 481. And it is 
not voidable at the instance of a stranger, but of 
the cestui que trust. McCarty v. Van Dolfsen, 5 
Johns. 43. Though equity will enforce, in the 
most rigid manner, good faith on the part of a 
trustee, and vigilantly watch any acquisition by 
him in his individual character, of the property 
which has ever been the subject of his trust, yet 
where he has sold the trust property to another, 
that sale having been judicially confirmed after 
opposition by. the cestui que trust, the fact that 
thirteen years afterwards he bought the property 
from the person to whom he once sold it, does 
not, of necessity, vitiate his purchase. The ques- 
tion in such a case becomes one of actual fraud. 
The answer fully denied fraud and the court, the 
case being heard on the pleadings and without 
any proofs taken, and would not decree the pur- 
chase fraudulent. Stephen v. Beall, 22 Hun. 229. 

Investments.—The court in the principal case 
considers that second mortgages, as a general 
thing, are not good securities. An abstract rule 
for safe investments can not be laid down. What 
might be safe in one instance might not be in an- 
othor. Unincumbered real estate, ordinarily held 
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to be safe, would not be a prudent investment, if 
liab’e to overflows. Courts consider the circum- 
stances of each case, and the trustee to absolve 
himself must show that he has acted to the best of 
his judgment. It is not sound discretion in trus- 
tees to invest in personal securities. Harding v. 
Larned, 4 Allen 426; Clark v. Garfield, 8 Allen 
427; Wille’s Appeal, 22 Pa. St. 330; See note to 
Mayer v. Mordecai,7 Am. R. 33. New Hamp- 
shire, however, does not adopt this rule, Knowl- 
ton v. Bradley, 17 N. H. 458; s. c.,43 Am. Dec. 
609. 

In King v. Talbot, 40 N. Y. 76, it was held that 
the investment of trust funds by a trustee in 
canal, bank, insurance, railroad or other stocks of 
private corporations, is a violation of his duty and 
the obligation of his trust. It seems that cestui 
que trusts,in the case of improper investments, 
which are divisible, are not limited to rejection of 
all or none of them, but may accept such as they 
choose and reject the others. The court wes, 
however, divided on the proposition that in New 
York a trustee holding funds for investment for 
the benefit of minor children must invest in Gov- 
ernment or real estate securities, and that any 
other investment would be a breach of duty, and 
the trustee personally liable. 

In Frafford v. Buchin, 3 Atk. 444, Lord Hard- 
wicke said: “‘Neither South Sea stock nor bank 
stock is considered a good gecurity, because it de- 
pends on the management of the governors and 
directors, and is subject to losses.”’ 

In Drosier v. Brereton. 15 Beav. 221, trustees 
lent trust money on a second mortgage of house 
property greatly out of repair, and the principal 
part was lost. Held, that they were liable as for 
a breach of trust, notwithstanding a trustee in- 
demnity clause declaring that they should not be 
liable for the insufficiency or deficiency in value 
of apy securities, except through their wilful de- 
fault. 

Where a trustee has trust money in his hands, 
which he is authorized to lay out in the public 
funds or in real property, he is justified, pending 
the necessary delay in completing a contemplated 
mortgage security, in investing the money in 
exchequer bills. Matthews v. Brise, 6 Beay. 239. 
Upon the occasion of the investment of a trust 
fund or mortgage, the trustee employed the same 
solicitor as the mortgagor. Subsequently -he had 
reason to suspect the sufficiency of the security, 
but took no steps to inquire into the matter. It 
afterwards turned out that the solicitor had prac- 
tised a fraud on the trustee, and that the security 
was insufficient. Held, that the trustee was lia- 
ble for the loss occasioned to the trust estate. 
Sutton v. Wilders, 12 L. R. Eq. 373. 

It is the general rule, that in the absence of ex- 
press authority, the employment of trust funds in 
trade or speculation, or in manufacturing estab- 
lishments, will be a breach of trust. So, where 
trustees and executors charged with a loss ‘occa- 
sioned by a breach of trust by joining in a trans- 
fer and sale, and lending the proceeds to a part- 





nership in which one of them was engaged, the 
other not receiving any benefit, it was held that a. 
decree would lie against all to account for the 
funds. French v. Hobson, 9 Ves. 103. 

Trustees were charged with the loss occasioned 
by an investment of the trust funds in insufficient 
security. The property was a hotel in the coun- 
try, and the trustees had sent down a London sur- 
veyor who valued the hotel, including therein the 
license, at nearly double the sum to be ad- 
vanced. The hotel turned out to be worth much 
less than the sum advanced. The trustees gave 
no further account of the circumstances under 
which the advance was made. Held, that the 
trustees were chargeable with the sum so ad- 
vanced. Budge v. Summons, 7 L. R. Ch. 719. 

Without the consent of those beneficially inter- 
ested in the trust, investments directed to be made 
in first mortgage securities, can not be made 
through the judgment of the court in those of an 
inferior lien. Clark v. St. Louis, etc. R. Co., 58 
How. Pr. 21. 

Investment by a trustee in the stock of a bank 
which has suspended specie payments, is a breach 
of his trust. Morris v. Wallace, 3 Pa. St. 319; s. 
c., 45 Am. Dec. 642. 

A patent-right, and a business of manufactur- 
ing patented articles, are improper investments 
of trust funds. Trull v. Trull, 13 Allen, 407. 

For a case in which mortgage bonds of a rail- 
road outside the Commonwealth were held to be 
a proper investment of trust fuads, see Brown v. 
French, 125 Mass. 410. 

Where real estate was conveyed to a trustee for 
the benefit of certain beneficiaries, with power to 
sell, mortgage, lease, convey, etc., in the exercise 
of a sound discretion, and to invest the proceeds 
thereof, he could not mortgage to secure his in- 
debtedness. Merriman v. Russell, 39 Tex. 278. 

Investment of trust funds by a trustee of an ex- 
press trust in stock in a private eorporation, 
though in good financial standing, without an or- 
der of court to that effect, constitutes a violation 
of his duty, and though he acts with his best 


judgment and discretion, is no defense, though he 


tenders the stock in court for the benefit of cestui: 
que trust, to an action on his bond. Tucker v. 
State, 72 Ind. 242. 

If a trustee keeps the funds uninvested beyond 
a reasonable time, six months being usually al- 
lowed, he is prima facie liable for interest and the 
burden is upon him upon an accounting, to ex- 
plain or justify the delay. Lent v. Howard, 89 N. 
Y. 169. 

The will of W devised to his executors certain 
real estate in trust, with power to sell and invest 
the proceeds ih other lands, in bonds and mort- 
gages, or in such securities as they should deem 
safe and for the greatest benefit of the cestuis que 
trust. The executors transferred the lands, which 
were undeveloped coal lands, for the purpose of 
organizing a mining corporation to develop and 
work them, taking pay in the stock of the corpo- 
ration. After the funds of the company were ex- 
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hausted, its bonds secured by mortgage on its 
lands, were issued to raise funds to build a rail- 
road to the lands, which bonds the stockholders 
were requested to take pro rata, and a portion of 
which the executors took, crediting themselves as 
executors, the amount paid therefor, as an invest- 
ment for the estate. The amount of the bonds is- 
sued was more than the value of the company’s 
lands. No dividend had been paid, and it did 
not appear that the property was yielding any 
profits or income out of which interest could be 
paid. Held, that the executors were not entitled 
to the credit, and that the bonds were not such a 
security as a prudent executor or trustee would 
voluntarily have accepted as an investment for 
trust funds, or that a court of equity would sanc- 
tion. Adair v. Brimmer, 74 N. Y. 539. 

A will directed the executors to use their judg- 
ment as to investing the estate, at the same time 
recommending keeping one-half in real estate. 
When defendant was appointed trustee, more than 
half the fund was invested in government bonds 
and none in real estate. He sold the bonds and 
invested the greater part in railroad bonds: at 
eighty-five per cent. of their par value, and the 
promissory note of an individual secured by such 
bonds. He was an experienced bank officer, and 
took advice as to the investment. The railroad was 
a line of one hundred and twenty-five miles in 
Vermont, forming part of a continuous line from 
Portland to Ogdensburgh, and the bonds were se- 
cured by mortgage on the franchises and property 
of three railroad corporations out of Massachu- 
setts, and were selling from eighty to ninety per 
cent. of their parvalue. The roads were managed 
by reputable men, and the bonds were regarded 
as an excellent investment. Subsequently the 
bonds greatly depreciated. With the rule in 9 
Pick. 461 (Vide head of Trustee’s Duty, in this 
note), the court held that the defendant was not 
chargeable with the loss. Brown v. French, 125 
Mass, 410; s. C., 28 Am. Rep. 254. 

CHARLES THOMPSON. 
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1, AGENCY—EVIDENCE—DECLARATIONS OF AGENT. 
1, Declarations made by an agent in the course of a 
transaction in which he is authorized to represent 

his principal are the declarations of his principal, 
but to entitle them to this effect the relation of 
principal and agent must first be established by 
competent evidence, 2. Declarations of the per- 
son alleged to be the agent are not competent to 





establish the fact of agency. Gifford v. Landrine, 
N. J. Ch. Ct., May Term, 1883; 10 Stew. 128. 


2. COMMON CARRIERS—DUTIES TO PASSENGERS. 

Appellee was a passenger on an excursion train of 
appellant; the car was so crowded that he could 
get no seat, and, after standing a long time, the 
conductor directed him to go into another car,and 
as he was attempting to cross from one car to an- 
other he was carelessly or purposely jostled by 
one of the brakemen and thrown from the train. 
Railway companies are bound to provide safe 
places for passengers and to make reasonable pro- 
vision for seating them. Carriers are responsible 
for the neglect and willful wrongs of their serv- 
ants done in the line of their employment. While 
carriers of passengers are not insurers of safety of 
their passengers, yet it is their duty to carry 
them safely. It is the duty of passengers to obey 
the reasonable directions of the agents in charge 
of the train where there is no knowledge that such 
obedience would lead to danger. Lowisville, etc. 
S. Co. v. Kelly, 8. C. Ind., Oct. 22, 1883. 


3. CONTRACT—CONSIDERATION—VOTE OF TOWN. 

In an action of assumpsit based on a vote of 
the town, where the plaintiff offered to prove 
that he was injured while traveling on the high- 
way through its insufficiency; that he gave 
notice of his injuries, in proper form, within 
thirty days, instead of twerty; that he was misled 
respecting the time within which such notice 
should be given by information given him, on 
which he relied, by one of the seleetmen of the 
town; that at a legally warned meeting of the 
voters of the town, the plaintiff presented his 
claim for damages, insisting that the defendant 
could not take advantage of the defect in the no- 
tice, and that thereupon the town voted to pay 
him $200, which offer of evidence was rejected by 
the court below, and a verdict ordered for the de- 
fendant. Held, that the defendant was not re- 
sponsible for the misinformation given by one of 
its selectmen; that the vote was not a compromise, 
as there was no mutual yielding of opposing 
claims, and no consideration for the vote. Gregg 
v. Weathersfield, S. C. Vt., Reporter’s Advance 
Sheets. 


4. DoMICIL— Or DECEASED PERSON’s WIFE AND 

MINOR CHILD. 

The domicil and residence of a person at the time of 
his decease is the domicil of his widow and minor 
children; and while the mother of a minor child 
may, as a general rule, change the domicil of her 
infant after the death of its father, yet it seems 
doubtful whether this can be done when the child 
has a regularly appointed guardian of its person 
and property in the forum of its domicil bere. 
People for the use, etc. v. Menke, S. C. Lll., Oct. 
1, 1883; Reporter’s Head Notes. 


5. ESTOPPEL—EQUITABLE ESTOPPEL—GOOD FAITH. 
Where a party by his words or conduct causes an- 
other to believe the existence of a certain state 
of things and induces him to act on such belief, 
so as to alter his own previous position, the former 
is precluded from averring against the latter a 
different state of things as existing at the same 
time. Butan act or declaration consistent with 
good faith, the injurious results of which could 
not have been foreseen or anticipated by any ordi- 
nary forecast of mind, will not operate as an es- 
toppel, although injury may result therefrom to a 
third party. Robddins v. Moore, S. C. Ill., Oct. 1, 
1883; Reporter’s Head Notes. 
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6. EVIDENCE — MEMORANDUM TO REFRESH MEM- 
orY—Du1ary. 

While the plaintiff was testifying in chief he re- 
ferred to a pocket diary to refresh his recollec- 
tion, and read some portion of it. On cross-ex- 
amination the defendant offered the whole book 
to show that the witness had not been in the habit 
of keeping adiary. Held, that it was competent 
for the court to limit the use of the book to what 
had been read; as the witness did not’claim to 
have kept a diary of all current events, but only 
what transpired on one occasion. Brainerd v. 
Draper, 8. C. Vt., Reporter’s Advance Sheets. 


7. EvIDENCE — PaROL EvIDENCE TO REBUT PRE- 

SUMPTION AS TO DELIVERY OF DEED. 

While it is not competent to contest a deed by parol 
evidence when it has once taken effect by deliv- 
ery. it is always competent by such evidence to 
show that the deed, though in the hands of the 
grantee, has never been delivered. For this pur- 
pose the original verbal agreement may be shown, 
as that a written guaranty for the payment of rent 
was to be procured and indorsed on the lease be- 
fore it should take effect, and that it was placed 
in the lessee’s hands to enable him to get such in- 
dorsement. Jordan v. Davis, 8. C. Ill., Oct. 1, 
1883; Reporter’s Head Notes. 


8 INSURANCE, LIFE—FORFEITURE FOR NON-Pay- 
MENT OF PREMIUMS — REPRESENTATIONS OF 
AGENT. 

A policy of insurance contained a provision that 
the policy should become void if the premium was 
not promptly paid. When the policy was issued 
the agent represented that it was non-forfeitable, 
and the insurer relied on his representations and 
failed to apply for a paid up policy as was pro- 
vided forin the policy. Held, that the insured 
had no right to rely on the representations of the 
agent, and equity would not relieve against an 
absolute forfeiture. Attorney-General v. Conti- 
nental L. Ins. Co., N. Y. Ct. App.: 11 Md. L. 
Rec.,- No. 9. 


9. LACHES—WHEN A COMPLETE DEFENSE. 

Laches only constitute a complete dcfense when the 
complaining party has slept so long over his 
wrongs, that if relief be given to him, great and 
serious harm will be done to his adversary. Dag- 
gers 0. Van Dyck, N. J. Ch. Ct., May Term, 1883; 
10 Stew. 120. 


10. GIFT—ASSUMPTION OF POSSESSION—RIGHT OF 

ATTACHING CREDITORS. 

The law only requires the donee to take such pos- 
session as the nature of the property admits of in 
order to protect it against attachment by the 
creditors of the donor; thus, a father having pur- 
chased a piano for his daughter, moved it into the 
house, and, some two months afterwards, en her 
attaining her majority, made her a birthday par- 
ty, and in a formal and public manner, in the 
presence of all the guests, gave it toher. After 
this the daughter used the piano as her own, and 
all the family treated it as hers, except it was 
stored in the father’s house, and by his consent 
was attached, without her knowledge. After her 
marriage she lived at her father’s house some, and 
away some, but the piano was left where it had 
been, as she had no place to putit. Held, that 
the title to the property passed, and that it was 
not attachable by the creditors of the donor. Ross 
v. Draper, 8. C. Vt.; Reporter’s Advance Sheets. 





{ 


11. RECEIVER—RIGHT OF FOREIGN RECEIVER TO 
REMOVE PROPERTY FROM THE STATE—RIGHTS OF 
DOMESTIC CREDITORS. 

The powers of a receiver are co-extensive only with 
the jurisdiction of the court appointing him; and 
a foreign receiver will not be permitted as against 
the claims of creditors resident in this State, to 
remove from this State the assets of the debtor, 
it being the policy of every government to retain 
in its own hands the property of the debtor until 
all domestic claims against it have been satisfied. 
Chicago, etc. R. Co. v. Keokuk N. Line P’kt 
Co., 8. C. Ill., Oct. 1, 18838; Reporter’s Head- 
notes. 


12, SERVICE OF PROCESS—LEVY OF ATTACHMENT— 

NOTICE. ; 

The officer taking the attachment was bound to take 
notice of the fact that the property was not in the 
possessiou of the debtor, and inquire of those on 
whose premises and in whose possession he found 
it, for whom they held it; and he and the credit- 
or were affected by all the knowledge that would 
be gained by suchinquiry. Ross v. Draper, S.C. 
Vt.; Reporter’s Advance Sheets. 


13, PARTNERSHIP—CONSTRUCTION OF CONTRACT. 
T C C and.W B C enter into a co-partnership 
with T W, and agree that he shall receive one- 
eighth part of the profits, and shall bear and pay 
the same proportion of the losses of the co-part- 
nership. They also agree that if the net profits in 
any one year should be so small that the portion 
of T W should not amount to $2,500, then that 
he shall be credited a sum sufficient to make that 
amount. Held, That T W, under this article, is 
guaranteed a clear annual gain of not less than 
$2,500, and that consequently he is chargeable 
with his share of the losses only to the extent of 
diminishing his yearly profits down to that sum. 
Welsh ». Canfield, Canfield v. Welsh, Md. Ct. 
App., April. T., 1883; 11 Md. L. Rec., No. 8. 


14. PARTNERSHIP — RELEASE OF WITHDRAWING 

PARTNER BY FIRM CREDITOR. 

When a creditor is fully informed of an arrangement 
between partners by which the outgoing member 
of the firm is to be indemnified against the debts 
of the firm, and he agrees to consider the remain - 
ing partners as his exclusive debtors, he may lose 
all right of claim against the retiring partner, if, 
in consequence of such arrangement, any advan- 
tage has been gained by him, or any prejudice 
suffered by the retiring partner. Unless, how- . 
ever, such advantage has been gained, or such 
prejudice suffered, his agreement is a mere nu- 
dum pactum, which cannot be enforced. Wal- 
strom v. Hopkins, 8. C. Pa., April 16, 1883; 13 W. 
N.C, 462. 


15. WILL—MISTAKE IN NAME OF LEGATEE, 
Where the name of a legatee is erroneously stated in 
a will, and there is no reasonable doubt as to the 
person intended, tae mistake wil) not defeat the 
bequest. Acton v. Lloyd, N.J.Ch. Ct., May T., 
1883; 10 Stew. 5. 








QUERIES AND ANSWERS. 





{*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
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be thankfully received,and due credit given whenever request 

ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 


74. A brought suit by attachment against B, and 
caused writ to be levied upon chattels of C, wife of 
B, in the possession of B, and used by him in con- 
ducting hotel business. C interpleaded in the attach- 
ment suit, and there was a verdict and judgment for 
her, adjudging that she was the owner of the proper- 
ty at time of levy of attachment. C afterwards brought 
her action of trespass on account of the illegal levy, 
and at trial offered evidence of expenses, money paid 
for attorneys’ fees, traveling expenses to and from 
place of trial, ete., incurred in prosecuting her inter- 
plea. The plaintiff, A, in attachment, after notice to 
officer by C of her claim to property, defended against 
C’s interplea tu a tinal judgment in her favor. The 
circuit court rejected the testimony of C as to ex- 
penses incurred by her in prosecuting her interplea. 
C took non-suit, with leave to move to set aside the 
sane. Did the circuit court err in its rulings? Au- 
thorities desired. C relied upon McEnny v. Dyer, 14 
Am. L. Reg. (N. 8S.) 166; 3 Cal, 216, and 3 Mo. App. 
169. Defendant, on 49 Cal. 224. NOVEL. 

Warrensburg, Mo. 





75. Kansas Statute provides grace on all bills, etc.ex- 
cept bank-checks, ‘‘sight-drafts;’’ and draft-drawn: 
**Ten days after sight pay etc.’’ This draftis ac- 
cepted June 1, 1883, by drawee. Query 1. When 
should it be presented for payment and protested if 
not paid? 2. Is the above a sight-draft? Give, if 
possible, a case in point. KANSAS. 








CORRESPONDENCE. 


“THE TWINS’ PROBLEM.” 


Editor Central Law Journal: 

In the September-October number of the Amer- 
ican Law Review, I see the statement of what is 
called ‘*The Twins’ Problem,” and together with 
two concurring solutions thereof. ‘‘he problem, 
quoted by the Review from the Ohio Law Journal, 
is as follows: “A Kentucky gentleman, on his 
death-bed, made a will, in which he bequeathed 
to his wife, who was enceinte, in case she should 
be delivered of a daughter, one-half of his estate, 
the other half to be given to such daughter; but 
in case the expected heir was a son, one-third was 
to go to such wife, and two-thirds to such son. 
Shortly after the testator’s death, the wife gave 
birth to twins—a boy and a girl. The question 
now puzzling the lawyers is: How shall the es- 
tate be divided?” 

The two solutions given agree that the wife 
should have five-tweifths, the daughter one- 
fourth, and the son one-third of the estate. This 
conclusion must be upon the assumption that 
both of the contingencies provided for by the will 
having arisen, a division is a performance of all 
the provisions of the will. But is this so? What 





ward his wife for bearing a child, giving a larger 
compensation for a girl than a boy? It seems 
more reasonable to believe that he intended to 
provide that his son, if one were born, should have 
a larger share of the estate than his mother; and 
that a daughter should stand equal with the 
mother. The division stated above clearly does 
not carry out these intentions, for the son gets 
less instead of more than the mother, while the 
daughter gets Jess instead of the same as the 
mother. 

It seems clear to me that the son should have 
one-half of the whole estate, and the mother and 
daughter each one-fourth. By the division here 
suggested, it is true that the mother gets less than 
she would have received had there been only a 
son or only a daughter; but at the same time, the 
son gets less than he would if there were no daugh- 
ter, and the daughter gets less than she would 
were she the only child. 

I have a faint recollection of something like this 
problem, if not exactly the same, in one of the 
old-fashioned arithmetics published about a hun- 
dred years ago. LICENCIADO. 








GENERAL LEGAL MISCELLANY. 


REFORMS IN THE LAW. 

Hon. John Appleton, the Chief Justice of Maine 
in his speech at the banquet tendered him by the 
Penobscot County Bar, said: ‘I became a mem- 
ber of your bar in 1826. Those who then occupied 
the places you now fill have long since passed 
away. LIalone survive. Those were days of al- 
most Arcadian simplicity. The unwieldly stage 
bore us slowly to its place of destination; man 
had not even dreamed of the railroad and the cars 
moving with thundering and tumultuous speed. 
The rays of the sun glorified the earth, but he was 
yet to become the painter of nature and of man. 
Electricity was not then sending its messages, 
swifter than thought, under the ocean and over 
mountain; encircling the globe as with a girdle; 
and, most wonderful of all, in a world so wonder- 
ful and full or marvels, the human voice had not 
then conquered space, and men in distant cities 
were not conversing, as if face toface. * * * 
‘When I came. to the bar the arguments of 
counsel were free from limitations of time. There 
was no one-hour rule, so saving of breath and 
strength to the speaker, and of fatigue and pa- 
tience to the hearer; for, says an old writer: 
‘The memory of man easily retains a few words, 
which are more agreeable to the judges who listen 
to them, and it isa great hindrance to judges to 
listen to long speeches which have nothing to do 
with the question in dispute.’ The rule, when 
adopted, was the subject matter of comment and 
objection, but it has the merit so dear to conserv- 
atism of an antiquity hoary with age. The pres- 
ent is but the past, with the modifications and 


was the evident intention of the testator? Tore- , changes of time. The greatest changes in the law 
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have relations to the rules of evidence. The sub- 
stantive branch of the law, that which imposes 
duties and obligations or releases from such duties 
and obligations, that which imposes punishment 
fer offenses or relieves from punishment, may be 
the perfection of human reason. Yetif the rules 
of evidence are such as to exclude proof of the 
facts necessary to a sound judgment, the wisdom 
of the legislator isin vain, his will is unheeded, 
his statutes unenforced, his penalties unimposed. 
Of the rules of evidence as existing in the past, it 
may be said without exaggeration that if the 
knaves and criminals had taken sweet counsel to- 
gether to establish a code affording the maximum 
of protection to themselves and the minimum of 
security tothe public, giving as by accident an 
occasional chance for a correct decision, they 
could hardly have improved upon the law as it 
was before the searching criticisms and the unan- 
swerable argument of Bentham detected and ex- 
posed the absurd fallacies upon which it rested. 
True, it might have been worse, for they might 
have borrowed from the civil law itself its exclu- 
sionary rules, and thus have almost assured im- 
munity. But the systems were antagonistic and the 
borrowing was not bad. ‘Think fora moment of the 
old rules.* The parties to the litigation, the parties 
to the contract litigated; the contract-maker and 
the contract-breaker; those making it and know- 
ing why made and how far performed, the extent 
of performance and the reasons for non-perform - 
ance; the wrong-doer and the wrong sufferer, 
knowing the extent of the wrong committed and 
the justification, if one there be, of the act; one of 
those pecuniarily interested in the result (for the 
common law looks only at the pecuniary interest 
regardless of the ties of friendship or blood), the 
husband or wife of either party or the attorneys; 
all those who, in the ordinary course of business 
would be likely to know anything about 
the matter litigated; the convicted felon 
save when his veracity is restored by the 
gubernatorial pardon, though self-admitted guilt 
was readily received, when to the infamy of the 
criminal is added the infamy of the traitor; all 
those who, failing to believe the recognized the- 
ology, were unwilling to aflirm a belief of what 


they had no knowledge; the respondentsin crim-- 


inal proceedings presumed by law to be innocent, 
and refused by the same law permission to testify 
to their innocence, were all unhesitatingly exclu- 
ded. Such were some of the exclusionary rules 
of the common law based first upon the assump- 
tion that men are presumably liars. Else in an 
issue when one is right and the other wrong, truth 
might be expected from the party in the right, as 
truth would best subserve his purpose; and sec- 
ondly, upon the further assumption that all judges 
of fact, by whatever name called, are hopelessly 
imbecile, preferring to decide as to the trust- 
worthiness of witnesses without hearing, and ex- 
cluding them because, with self-convicted imbe- 
cility, they neither dared trust themselves nor any 
other tribunal to hear, and after hearing to weigh 





the testimony; or because they, unable to distin- 
guish between truth and falsehood, might give 
the preference to the latter. But all reforms are 
slow. The rules to which I have called your at- 
tention have been either modified or repealed. 
Originally proposed, they met the sturdy opposi- 
tion of bench and bar. Proposed by Brougham 
in 1810, a disciple of Bentham, they received a 
partial adoption in 1843 by Lord Denham’s act. 
In this country, bar and bench, the last intrench - 
ment of conservatism, looked askance and with 
averted face at the profaneness of these innova- 
tions. By way of illustration, I wrote a letter to 
my friend Charles Sumner, op the equality of all 
before the law, therein advocating the right of 
our fellow-citizens of African descent to be re- 
ceived as witnesses, which I sent to one of our 
law journals for publication. But the idea that a 
negro az a slave could be heard as a witness was 
a notion so dangerously radical that its publica- 
tion on this side of the Atlantic was refused, 
while on the other it was deemed worthy of in- 
sertion in the leading law journals of London. 
But the bar were not alone smitten with the ter- 
ror of the change. Many years ago | sent the ed- 
itor of the North American Review, a learned pro- 
fessor of the leading university in this country, a 
review of Greenleat’s “l'reatise on Evidence,’ 
criticising the work and advocating the general 
principle that all who can, by any of the organs 
of sense, perceive, and, perceiving, can make 
known their perceptions to others, should be re- 
ceived as witnesses to make known such percep - 
tions, leaving their force and effect to the tribunal, 
whose duty it might be to judge of the trust- 
worthiness of testimony. ‘The article was sent 
back as dangerous and inflammatory in its char- 
acter, with the courteous and complimentary 
suggestion on the part of the Professor, that he 
should as soon think of turning a mad bull loose 
in a crockery shop as aid in spreading such here- 
sies. But it was published in another review, 
where the editor was less timorous. Some of the 
cracked earthenware in the shop has been demol- 
ished, more should be; the china is safe. The 
article was not without its effect. Read and con- 
curred in by Mr. Field, the Chairman of the Com- 
mittee on Codification, it was communicated to 
his associates, by whom its leading principles 
were adopted and incorporated in the statutes of 
New York. 

‘Other reforms are needed. There is no reason 
why an attorney should not be a witness or why 
confessions made to him should be held more 
sacred when required for the purpose of justice 
than those of a patient to his physician, a princi- 
pal to his agent, a father to his son, a cestui que 
trust to his trustee; or, when the principal is sub- 
ject to examination, why his attorney, his agent, 
should be exempt, or why the knave and the 
criminal should be permitted to enjoy the aid of 
one on whose secrecy they may implicitly rely, 
whatever the fraud to be committed or the crime 
to be defended.”’ 








